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OBJECTIONS AND COMMENTS OF FINNAIR OY 
REGARDING DEPARTMENT OF TRANSPORTATION (DOT) 

ORDER TO SHOW CAUSE (ORDER 96-10-7) 

FINNAIR OY ("Finnairll) respectfully objects to the 

conditions proposed to be imposed on the IATA Intercarrier 

Agreement ( IATA" ) and Measures to Implement Agreement ( "MIA" 

by the DOT in Order 9 6 - 1 0 - 7  (llOrderll). Finnair also objects 

to the short time period allowed for comment, and suggests the 

DOT extend that period to allow foreign airlines to submit 

more comprehensive comments. Negotiations between governments 

and by airlines regarding the Warsaw Convention liability 

limits have been ongoing for decades. The DOT itself took 

over a year to grant antitrust immunity for carriers to 

negotiate an agreement. A scant period of 1 7  day to comment 

on the substantive and substantive changes the DOT proposes to 

make is clearly inadequate. 
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As a general comment, Finnair believes that the 

conditions proposed by the Order are ill-advised and may in 

fact undermine or considerably delay implementation of the 

various historic agreements reached by the IATA carriers. 

Airlines have worked out an agreement that is clearly in the 

public interest and the DOT should not now effectively abandon 

the agreements and seek to impose unilateral requirements. 

The DOT itself recognized that imposition of conditions by the 

U.S. unilaterally would be contrary to the U.S. Government’s 

interests. See DOT Order 9 5 - 2 - 4 4  (Feb. 22,  1 9 9 5 ) :  

A final approach would be for the United States to 
unilaterally establish a regime that all carriers 
operating in the United States would have to abide by. 
This approach, however, could engender such significant 
opposition from our trading partners that our ability to 
implement the plan unilaterally could very well be 
jeopardized. 

I. DOT LACKS AUTHORITY TO IMPOSE THESE ADDITIONAL CONDITIONS 
ON ALL CARRIERS THROUGH SHOW CAUSE ORDER 

A. The DOT lacks statutory authority to impose the 

conditions set forth in the Order. DOT review of the 

Agreements is limited in scope by 4 9  U.S.C. § 4 1 3 0 8  and 

§ 4 1 3 0 9  to the transactions and parties involved in the 

agreement. The proper focus of DOT review in this regard is 

for possible antitrust implications. 

Although the DOT has, in the past, imposed conditions on 

various agreements prior to approval, those conditions have 

been related to the perceived anti-competitive effects of 

those agreements. The Show Cause Order goes far beyond 
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competitive questions and proposes to change the very essence 

of the agreement itself. 

B. The DOT Order is inconsistent with the 

Administrative Procedure Act, 5 U.S.C. § 551 & u, in that 
it seeks to unilaterally regulate all international flights to 

and from the United States (and any connecting carrier) 

without adherence to notice and comment rulemaking through 

issuance of an Order addressed to specific parties. This is 

particularly true with respect to the proposed lloptionallT 

provisions relating to systemwide implementation of the 

agreement. 

C. To the extent that the Order would modify air 

carrier and foreign air carrier permits, it violates 49 U.S.C. 

§ 41304(a) requiring DOT to give adequate notice and 

opportunity for a hearing before modifying such permits. The 

DOT has allowed only 14 working days in which to comment and 

has not provided the opportunity for hearings, with respect to 

Finnair' s and other carriers' permits, thus ignoring due 

process under the Transportation Laws, international law, and 

the Constitution. The comment time provided is inadequate. 

The Administrative Procedure Act requires that an affected 

party be provided a reasonable opportunity to comment on 

governmental proposals. 

D. DOT lacks jurisdiction to require implementation of 

DOT'S conditions unless the transportation is in "air 

transportation" as defined by the Transportation Laws. To the 
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extent airlines are required to adhere to a modified agreement 

on a systemwide basis, and flights are not in "foreign air 

transportionif , the DOT has exceeded its statutory authority 

and has violated international law. 

E. Under Article 32 of the Warsaw Convention, 49 Stat. 

3000 TS 876, any agreement that alters the rules relating to 

jurisdiction is null and void. As the U.S. is a party to the 

Convention, it is U.S. law and under 49 U.S.C. § 40105(b) (A) 

the Secretary of Transportation must act llconsistent [ ly l  with 

obligations of the United States under an international 

agreement." Hence, the Order's attempt to prescribe a fifth 

jurisdiction in an airline agreement is violative of the 

Warsaw Convention and U.S. law. 

11. ADDITIONAL OBJECTIONS AND COMMENTS 

F. Finnair objects to the condition relating to 

proposed European Union regulations. The United States should 

not base its policy on proposed regulations that have not and 

may not ever be adopted by the European Union. 

G .  Finnair objects to the condition imposing liability 

on the airline operating to or from the United States for the 

entire journey, including those portions of the journey on a 

different air carrier (which may not even provide service to 

the United States). 
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111. REQUEST FOR EXTENSION OF TIME PERIOD IN WHICH TO FILE 
COMMENTS 

Even though IATA has called for implementation by 

November 1, 1996, the 14 working days given by the DOT to 

submit comments is clearly inadequate under 49 U.S.C. § 41309 

and the Administrative Procedure Act and the period should be 

extended by at least 30 days to allow adequate time to 

comment. The time period provided was especially inadequate 

time for foreign carriers. For example, the DOT Order 

proposes a number of alternatives to fifth jurisdiction for 

foreign air carriers and foreign air carriers should be given 

adequate time to evaluate the alternatives, all of which raise 

significant and complex questions relating to insurance, 

interline agreements, and liability. 

In the alternative, Finnair requests an extension of 30 

days in order to supplement these objections and comments. 
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IV. REQUEST FOR HEARING 

FINNAIR requests that DOT schedule a hearing at which 

parties in interest may address concerns. 

Respectfully Submitted, 

HAIGHT, GARDNER POOR & HAVENS 

)/- /'+?5j? \7 
Dennis L. Brycnt 
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CERTIFICATE OF SERVICE 

I hereby certify that on this 24th day of October 1996, I 
deposited in the United States mail, first class postage prepaid, 
a true and correct copy of the foregoing comments and objections, 
addressed as follows: 

Mr. Bert W. Rein 
Wiley, Rein & Fielding 
1776 K Street, NW 
Washington, DC 20006 

Mr. David M. O'Connor 
Regional Director, United 
States 
International Air Transport 
Association 

1001 Pennsylvania Avenue, NW 
Suite 285 North 
Washington, DC 20004 

Mr. John Byerly 
Deputy Assistant Secretary for 

Department of State 
2201 C Street, NW 
Washington, DC 20520 

Transportation Affairs 

Mr. Roger Fones 
Chief, Transportation, Energy 

Antitrust Division 
Department of Justice 
555 Fourth Street, NW 
Washington, DC 20001 

& Agriculture Section 

Mr. Gary Allen 
Director, Aviation & -dmira 
Litigation 

U.S. Department of Justice 
1425 New Avenue, NW #lo100 
Washington, DC 20005 

Mr. Donald H. Horn 
Assistant General Counsel for 

International Law, OST/C-20 
400 Seventh Street, SW 
Room 10118 
U.S. Department of Transp. 
Washington, DC 20950 

Ms. Anne McNamara 
Senior Vice President & General 
Counsel 
American Airlines, Inc. 
P.O. Box 619616 
Mail Drop 5618 
DFW Airport, TX 75261-9616 

Mr. Gerry Mayo 
For Delta Airlines 
13 Stillhouse Road 
Atlanta, GA 30339 

Mr. Hans Epraimson-Abt 
The American Association for 
Families 

P.O. Box 8189 
New York, NY 10116-8189 

of KAL 007 Victims 

Mr. Ronald Harris 
General Secretary 
International Union of 

6 Lovat Lane 
London EC3R 8DT, England 

Aviation Insurers 

Mr. Robert D. Papkin 
Mr. Edward W. Sauer 
Mr. Charles F. Donley, I1 
Squire, Sanders & Dempsey 
1201 Pennsylvania Avenue, NW 
P.O. Box 407 
Washington, DC 20044 

Ms. Judith M. Trent 
Managing Director 
Global Aviation Associates, 
Ltd. 
1800 K Street, NW 
Suite 1104 
Washington, DC 20006 
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Raymond J. Rasenberger 
Frank J. Costello 
Zuckert, Scoutt & 

Rasenberger, LLP 
888 17th Street, NW 
Washington, DC 20006 

Mr. Marc Frisque 
Manager, Legal & Social Affairs 
Association of European 
Airlines 
Avenue Louise 350 
B-1050, Brussels, Belgium 

Mr. Richard Stirland 
Director General 
Orient Airlines Association 
P.O. Box 1391 MCPO 
Makati, The Philippines 1253 

Eng. Fahim M. Rayan, President 
African Airlines Association 
Box 20116 
Nairobi , Kenya 

Federico Bloch, President 
Asociacion Internacional de 

American0 
A.A. 98949 
Bogota, Columbia 

Transporte Aereo Latino 

Mr. Edward J. Driscoll 
President & CEO 
National Air Carrier 
Association 
1730 M Street, NW 
Washington, DC 20036 

Mr. Marcel Pisters 
Director General 
International Air Carrier 
Association 
Abelag Building 
Brussels National Airport 

Zaventum, Belgium 
B-1930 

Mr. Lorne S. Clark 
General Counsel and Corporate 
Secretary 
International Air Transport 
Association 
IATA Building 
2000 Peel Street 
Montreal, Quebec 
Canada H3A 2R4 

Jaunita M. Madole, Esq. 
SPEISER, KRAUSE, MADOLE & COOK 
Two Park Plaza, Suite 1060 
Irvine, CA 92614 
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